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 1.  TIME:  9:00   CASE#: MSC15-01014 
CASE NAME: EGHTESAD VS. STATE FARM GENERAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of EGHTESAD 
FILED BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is Defendant State Farm General Insurance Company, Inc. (“Defendant” or 

“State Farm”) Demurrer. The Demurrer relates to Plaintiff Nader Eghtesad (“Plaintiff” or 

“Eghtesad”)’s Second Amended Complaint (“SAC”) for (1) breach of contract and (2) breach of 

the covenant of good faith and fair dealing.  

Defendant demurs pursuant to Code of Civil Procedure (“CCP”) § 430.10(e) on the grounds that 

each of the causes of action in the SAC fail to state a cause of action. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendants’ unopposed request for judicial notice is granted. Evid. Code §§ 452, 453. 

Evidentiary Objection 

Defendant objects to Plaintiff’s declaration filed in Opposition to the Demurrer. A declaration 
filed in opposition to a demurrer is “a nullity, of no purpose or effect whatever” in consideration 
of a demurrer. (Kahn v. Superior Court (1987) 188 Cal.App.3d 752, 770 (Kahn) and Allred v. 
Bekins World Wide Van Services (1975) 45 Cal.App.3d 984, 992-993 (Allred).) The Court 
declines to consider the Eghtesad Declaration in ruling on the Demurrer.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
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42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual and Procedural Background 

Plaintiff owns the Property at 825 Ferry Street, Martinez, CA, which he leased to Pablo Martinez 
for a shoe repair and recycling business. (SAC at ¶¶ 7, 13.) Plaintiff required Pablo Martinez to 
obtain insurance and to add Plaintiff to the policy as an additional insured. (Id. at ¶ 13.) Plaintiff 
alleges that Limones, an agent and broker for State Farm, “noticed Plaintiff that if there was any 
damage to the Subject Property caused by Lessee regardless as [to] whether or not it was to 
the interior or exterior of the building that such damages would be covered by the State Farm 
policy being obtained by Lessee.” (Id. at ¶ 14.)  

Previously, Plaintiff alleged that on April 1, 2012 he discovered that the property “had been 
damaged by way of vandalism or other means.” (RJN ¶ 5 Ex. 3 [FAC at ¶ 14].) He alleges that 
the damages were to the interior of the building including the interior building and structure and 
property inside the building. (Id.) When he made a claim for repairs and loss of rent to the 
property, however, Plaintiff alleges that State Farm denied his claim. (Id.)  

Now, Plaintiff alleges that “[w]hen Plaintiff inspected the Subject Property after evicting Lessee 
for failure to pay rent, Plaintiff discovered all the damages to the Subject Property done by 
Lessee.” (SAC at ¶ 17.) These damages included modifying the Subject Property “by adding a 
bathroom including a shower, add[ing] a kitchen and bedroom, all without obtaining any permits 
or permission to alter the Subject Property by Plaintiff.” (Id. at ¶ 16.) Plaintiff further alleges that 
these alterations “were not done in compliance with the appropriate required building codes[.]” 
(Id.) 

Plaintiff alleges that he made a claim for damages caused by his Lessee to Defendant. (SAC at 
¶ 17.) He alleges that his claim was assigned to several adjusters until he was ultimately notified 
that “the sole claim he could make under Lessee’s policy was for slander and that Lessee’s 
policy was only for ‘business policy coverage.’” (Id. at ¶ 23.) Ultimately Defendant denied 
Plaintiff’s claim. (Id. at ¶ 24.) 

Plaintiff filed a form complaint on June 9, 2015 alleging breach of contract, defamation, and 
fraud. State Farm demurred to the original complaint, but Plaintiff never opposed. The Court 
sustained the unopposed demurrer without leave to amend and Plaintiff appealed. The Court of 
Appeal reversed and remanded, directing the trial court to allow Plaintiff to amend his complaint. 
On remittitur this Court reversed the judgment of dismissal, vacated the order sustaining State 
Farm’s demurrer without leave to amend and giving Plaintiff 15 days to file and serve his 
amended complaint. Four months later, Plaintiff filed the FAC on February 10, 2021. This Court 
granted a motion to strike Plaintiff’s claims against Sam Limones and sustained a demurrer to 
his claims for breach of contract and breach of the covenant of good faith and fair dealing. 
Plaintiff filed the second amended complaint on June 1, 2021. 
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Analysis 

This Court sustained Defendant’s prior demurrer to the First Amended Complaint on the 
grounds that it was undisputed that Plaintiff was an additional insured on the policy only to the 
liability coverage and, as a consequence, there was no coverage for the property damage he 
had alleged.  

Now, Plaintiff has alleged a discussion with Defendant’s agent Limones as follows: 

Defendant’s agent Limones informed Plaintiff that he personally knew Lessee 
and that Defendant’s Agent Limones understood that the nature and scope of the 
coverage being sought which would also include any damages caused by 
Lessee, including but not limited to physical damage and lost rent. Defendant’s 
Agent Limones notified Plaintiff that if there was any damage to the Subject 
Property caused by Lessee regardless as whether or not it was to the interior or 
exterior of the building that such damages would be covered by the State Farm 
policy being obtained by Lessee. Defendant’s Agent Limones expressly stated to 
Plaintiff on the telephone that Plaintiff would have full Coverage for any type of 
damages as well as for any loss of rent. 

(SAC at ¶ 14.) 

Defendant argues that these newly alleged communications with Limones do not extend 
coverage under the policy. (Dem. at 5:2-7 [citing R&B Auto Ctr., Inc. v. Farmers Grp., Inc. 
(2006) 140 Cal.App.4th 327, 352].) Defendant also argues that Plaintiff’s claim would not be 
covered even if the policy were expanded to provide him with “all the same coverage” as his 
Lessee. (Dem. at 6:3-4.) Defendant argues that Plaintiff’s alleged loss would not have even 
been covered under his Lessee’s policy as it expressly excluded loss to buildings. Finally, 
Defendant argues that Plaintiff’s claim is also not viable as a misrepresentation claim, as he 
does not allege reasonable reliance nor causation of damages. 

Plaintiff does not meaningfully engage with Defendant’s threshold argument that any alleged 
representations by Limones did not alter the express terms of the insurance policy at issue. Nor 
does Plaintiff engage with Defendant’s second argument that the alleged loss would not be even 
be covered for the primary insured under the policy (Pablo Martinez). Instead, Plaintiff argues 
that “[t]he definition of ‘insured’ is not a question to be decided by demurrer” (Opp. at 6:23-24) 
and “whether or not Plaintiff was insured under the policy has not been resolved and should not 
be resolved by way of demurrer” (Opp. at 6:27-28). 

As the Court noted on the previous demurrer, Plaintiff’s ambiguity argument does not appear to 
be premised on Policy language; rather, it appears to be premised on his own misapprehension 
of the distinction between “insured,” “named insured,” and “additional insured.” This is not an 
ambiguous policy provision; instead, it is a distinction made by the policy that Plaintiff did not 
appear to understand. Furthermore, with respect to the coverage argument, the Policy itself 
excludes coverage for “buildings” on its face. (See RJN ¶ 2, Ex. 1.) While Plaintiff argues in 
opposition that any ambiguity must be resolved in favor of the insured, he does not point to any 
ambiguity with respect to coverage.  

Finally, with respect to a negligent misrepresentation theory, Defendant argues that California 
law imposes an obligation on an insured to read his or her policy (See Dem. at 7:3-10 and cases 
cited therein) and that Plaintiff could not have plausibly believed that this policy covered any 
damage that might be suffered (see id. at 7:10-12 [citing Wallman v. Suddock (2011) 200 
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Cal.App.4th 1288, 1307].) Plaintiff does not engage with this authority in opposition and instead 
argues that “Plaintiff invested time to assure the property was properly insured and was assured 
by State Farm Agent Limones that the property was properly insured.” (Opp. at 4:12-13.) This 
argument is non-responsive to Defendant’s demurrer argument. 

Plaintiff has failed to allege facts sufficient to state his claims for breach of contract and breach 
of the covenant of good faith and fair dealing. 

In the event that this ruling is timely contested argument will be heard at 11:15 a.m. by Zoom. 

https://www.zoomgov.com/j/1618026733?pwd=cnVEVFlTMDdsaGRtSmdEV3JGUVJ2Zz09 
 

  

  2.  TIME:  9:00   CASE#: MSC17-01450 
CASE NAME: OWENS VS. CITY OF FAIRFIELD 
HEARING ON MOTION TO BIFURCATE TRIAL 
FILED BY MURGA, STRANGE & CHALMERS, INC. 
* TENTATIVE RULING: * 
 
The motion is premature and denied without prejudice at this stage. The motion can be 
reconsidered at the Issue conference, shortly before trial. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS PONTES 
HEARING ON MOTION FOR JOINDER IN DEMURRER TO 4th Amended COMPLAINT 
FILED BY JAMES C. VENHAUS, COLENE VENHAUS 
* TENTATIVE RULING: * 
 
Although Defendants James C. Venhaus & Colene Venhaus’ motion for joinder is unopposed, 
the motion is denied.  

It is unclear how Defendant Pontes’ arguments, points and cited authorities apply to the 
Venhauses. For example, one of Pontes’ arguments is that the allegations of the Fourth 
Amended Complaint are that the Venhauses rather than Pontes committed acts constituting an 
abuse of process by initiating a separate lawsuit. The motion for joinder states that the 
Venhauses “join in the demurrer to Plaintiff’s Fourth Amended Complaint filed by [the Pontes] … 
and adopt as their own.” The Venhaus defendants make no argument as to how the demurrer 
might apply to them. As a consequence, the Venhauses request for joinder is denied. 
 

  

https://www.zoomgov.com/j/1618026733?pwd=cnVEVFlTMDdsaGRtSmdEV3JGUVJ2Zz09
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 4.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS. PONTES 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY MARIAN PONTES, RICHARD PONTES 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Richard Pontes and Marian 
Pontes dba Realty World Delta Country (collectively, “Defendants” or “Pontes Defendants”). 
The Motion relates to Plaintiff Matthew Horner, in the Capacity of Trustee of the Carl J. Garrett 
and M. Ann Garrett Family Trust as Successor in Interest for Former Carl Garrett (“Plaintiff” or 
“Horner”)’s Fourth Amended Complaint (“4thAC”). The 4thAC alleges five causes of action: 
(1) elder abuse; (2) negligent breach of fiduciary duty; (3) fraud; (4) breach of contract; and 
(5) abuse of process. Defendant demurs to the fifth cause of action for abuse of process 
pursuant to Code of Civil Procedure (“CCP”) §§ 430.10 (e) and (f) on the grounds that it fails to 
state facts sufficient to constitute a cause of action and is uncertain, ambiguous, and 
unintelligible. 

The Court declines to consider Plaintiff’s sur reply or declaration in support filed without leave of 
court on September 14th and September 15th, respectively. Furthermore, to the extent Plaintiff 
seeks relief not provided for by this order in his sur reply, that is more properly sought by either 
stipulation with the other parties or on his own motion. All the Court has before it is Defendants’ 
Demurrer to Plaintiffs 4thAC, and the Court rules on it as follows:  

For the following reasons, the Demurrer is sustained, with leave to amend. 

Analysis 

As a threshold issue, the Court declines to sustain the Demurrer on the grounds of uncertainty. 

Uncertainty is a disfavored ground for demurring to a complaint. (See, e.g., Khoury v. Maly’s of 

California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial 

(The Rutter Group 2011) § 7:84, p. 7(l)-39.) A demurrer for uncertainty generally will be 

sustained only when the complaint is such that the defendant cannot even determine what it 

must respond to. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) 

The tort of abuse of process constitutes the use of a legal process against another to 

accomplish a purpose for which it is not designed. (Brown v. Kennard (2001) 94 Cal.App.4th 40, 

49 (Brown); O’Keefe v. Kompa (2000) 84 Cal.App.4th 130, 134 (O’Keefe); Ion Equipment Corp. 

v. Nelson (1980) 110 Cal. App. 3d 868, 876 (Ion), quoting Rest. Torts, § 682.) Its elements are: 

(1) an ulterior motive; and (2) a willful act in the use of process not proper in the regular conduct 

of the proceedings. (Brown, supra, 94 Cal.App.4th at p. 44; Merlet v. Rizzo (1998) 64 

Cal.App.4th 53, 64 (Merlet).) “[T]he essence of the tort ‘abuse of process’ lies in the misuse of 

the power of the court; it is an act done in the name of the court and under its authority for the 

purpose of perpetrating an injustice. …” (Meadows v. Bakersfield Sav. & Loan Assn. (1967) 

250 Cal. App. 2d 749, 753; see also Stolz v. Wong Communications Limited Partnership (1994) 

25 Cal.App.4th 1811, 1822.)  

Unfortunately, there does appear to be a missing page to the fourth amended complaint which 

directly affects the claim for abuse of process. The caption for the fifth cause of action appears 

at the bottom of page 18, following paragraph 48. The next page, page 19, begins in the middle 
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of a sentence. In opposition, Plaintiff refers the Court to several paragraphs of the 4thAC, but 

critically fails to identify specific allegations against the moving Defendants which might support 

his cause of action for abuse of process against them. The Court has carefully reviewed the 

allegations of the 4thAC (specifically those identified in Plaintiff’s opposition) and they do not 

support a cause of action for abuse of process against the Pontes.  

Specifically: paragraph 28 alleges that the Venhauses unilaterally canceled a scheduled 

Mediation and that the “cancellation was immediately accepted by Defendant Richard and 

Marian Pontes.” (4thAC at ¶ 28.) Paragraph 29 alleges that the Venhauses refused to make 

all of the $2,000 per month payments and stopped payment on a rent check to Plaintiff. 

(Id. at ¶ 29.) 

Paragraph 30 alleges that Defendants Richard and Marian Pontes “acted in concert with 

Defendant Buyers” and alleges that Defendants collectively unilaterally canceled the first 

Mediation, failed to act in good faith at the rescheduled mediation, and refused to participate 

meaningfully in a Court Ordered Mediation. (4thAC at ¶ 30.) The final bullet point appears to be 

directed solely at the Venhauses. It is unclear from this paragraph what legal process Plaintiff is 

alleging that the Pontes Defendants have misused. To the extent Plaintiff is alleging that the 

Pontes Defendants failed to meaningfully participate in mediation, it is not clear to the Court that 

that alone can support a cause of action for abuse of process. Plaintiff must allege misuse of the 

mediation procedure for some improper purpose. He has not done so. 

Finally, the Court has reviewed paragraphs 50 and 51 of the 4thAC. Paragraph 50 refers back to 

paragraphs 28 and 30 (discussed above), and paragraph 51 alleges that the Venhauses 

initiated a separate lawsuit that they have refused to stipulate to consolidate with this one.  

Plaintiff has not alleged facts sufficient to state a cause of action for abuse of process against 

the Pontes Defendants. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-01890 
CASE NAME: MEAGHER VS. MANOR CARE 
HEARING ON MOTION FOR ORDER VACATING COURT ORDER DISMISSING ACTION 
FILED BY LOYOLA MARIE MEAGHER 
* TENTATIVE RULING: * 
 
This is a close case where the court could deny the relief sought.  Clearly the attorney’s conduct 
falls short of the requisite standard.  However, given that the black letter law prefers trials on the 
merits, this motion is granted, with two admonishments and conditions. First, such neglect will 
not be tolerated in the future and it will be imputed to the client, and second, the sanctions 
requested are granted as fair and reasonable. They are payable no later than 9/30/21 
regardless of when an order after hearing is entered. 
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 6.  TIME:  9:00   CASE#: MSC19-00460 
CASE NAME: PFC INSURANCE VS. MANSEL 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY MICHAEL MANSEL 
* TENTATIVE RULING: * 
 
 Defendant Michael Mansel’s motion to vacate and set aside the default and default 
judgment, and default judgment addendum is granted in part. Motion to set aside default 
judgment and default judgment addendum is granted.  Motion to set aside entry of default 
is denied. 
 
Background 
 
 Plaintiff PCF Insurance Services of West, LLC is the assignee of the written agreement 
between Defendant Michael Mansel and R.L. Milsner Insurance, Inc., after the asset sale 
Milsner conducted on or about February 3, 2016.  
 
 Defendant Mansel is a licensed insurance producer. On or about February 1, 2016, 
Defendant and R L Milsner Insurance, Inc. entered into a written agreement for Mansel to sell 
and for Milsner to purchase Mansel’s property and casualty book of insurance business, then 
residing with Granite Professional Insurance.  
 
 This is an action for breach of the agreement.   
  
Motion 
 Defendant Michael Mansel brings this nonstatutory motion to vacate and set aside the 
default and default judgment, and default judgment addendum, or in the alternative, to reduce 
the default judgment and addendum, and to modify the abstract of judgment or declare it void.  
Defendant also brings this motion to vacate a void judgment under CCP § 473(d).  
 
 Defendant argues the default judgment and addendum are void as a matter of law.  
Here, the complaint requested monetary damages “in excess of the minimum jurisdiction of the 
Court” without specifying an amount.  There were no allegations in the complaint as to the 
amount sought, but Plaintiff obtained a default judgment for over $400,000. 
 
 Defendant argues that at minimum, the default judgment should be reduced to $25,000 
and the injunctions reduced limited to that requested in the complaint.  The complaint did not 
include for Unlawful Business Practice under the Unfair Competition Law (Bus. & Prof. Code 
§ 17200.)  Yet, the addendum after entry of default, added injunctive relief pursuant to Bus. & 
Pro. Code § 17200. 
 
 Alternatively, Defendant argues that obtaining the relief under Bus. & Pro. Code 
§ 17200, was a de facto amendment to the complaint that opened the default. “‘It is well 
established law that where, after the default of a defendant has been entered, the complaint is 
amended in matters of substance as distinguished from mere matters of form, the amendment 
opens the default and unless the amended pleading be served on the defaulting defendant, no 
judgment can be entered on the default.’” (Jackson v. Bank of Am. (1986) 188 Cal.App.3d 375, 
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390.)  Defendant argues that here, just as in Jackson, Plaintiff sued on certain legal theories that 
provided limited relief, but after entry of default, elected to pursue a new unpled legal theory that 
provided greater relief. “A material amendment to the complaint opens a default because it 
permits the plaintiff to prove matters not in issue when the default was taken, which ‘would 
materially affect the defendant's decision not to contest the action….’ (Ostling v. Loring (1994) 
27 Cal.App.4th 1731, 1744.) 
 
 In the Opposition, Plaintiff contends that Defendant’s sole remedy is to appeal the 
judgment. Plaintiff argues the complaint sufficiently plead damages and the injunctive relief 
sought. The complaint pleads $210,000 for past damages, up to $140,000 a year in future 
damages for loss of future earnings of commission.  The complaint pleads the specific amounts 
of damages, the means of how those damages were incurred.  Plaintiff maintains the complaint 
presented real numbers in the allegations and basis for calculating those damages. Plaintiff 
argues that Defendant ignores the pertinent section of CCP § 580, which the court in Airs 
Aromatics acknowledged, “The court ‘shall render judgment in the plaintiff's favor for that relief, 
not exceeding the amount stated in the complaint … as appears by the evidence to be just.’ 
[Citation.]” (Airs Aromatics, LLC v. CBL Data Recovery Technologies, Inc. (2018) 23 
Cal.App.5th 1013, 1018.) 
 
 Plaintiff further argues the facts and circumstances of this present matter are 
distinguishable from the cases cited by Plaintiff.  For example, in Airs Aromatics, the court found 
there were no allegations in the complaint as to the amount of damages. (23 Cal.App.5th 1013 
at p. 1016.)   Moreover, Plaintiff maintains it properly served the declarations and proposed 
judgment on Defendant before judgment was entered. Also, CCP § 580 has an exception for 
prayers for punitive damages. 
 
 As to the additional injunctive relief, Plaintiff argues that it was not required to allege 
violations under Bus. & Prof. Code § 17200.  It had alleged violations under the Uniform Trade 
Secret Act.  Injunction was properly issued under Bus. & Prof. Code § 17203.  
 
 Plaintiff notes that Defendant put forth no authority for setting aside the entry of default, 
which is well beyond the six months. 
 
 In response to Plaintiff’s argument in the opposition, Plaintiff argues that amount of 
damages sought can be determined from the body of the complaint. Defendant argues that 
none of the causes of action gave Defendant notice of the any demand in excess of the 
minimum jurisdiction.   
 
 The Court finds the Default Judgment is void.  Section 425.10 states that if a complaint 
demands the recovery of compensatory damages for something other than personal injury or 
wrongful death, “the amount demanded shall be stated.” (§ 425.10, subds. (a)(2), (b).)  Here, 
Plaintiff has alleged in each cause of action that it has been damaged in an amount in excess of 
the minimum jurisdiction of this Court and sums according to proof at trial. The complaint is not 
as clear as to the amount of damages sought as Plaintiff argues. Recitation of the terms of the 
contract, does not necessary convey the amount of damages sought. “[A] prayer for damages 
according to proof passes muster under section 580 only if a specific amount of damages is 
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alleged in the body of the complaint.”  (Becker v. S.P.V. Construction Co. (1980) 27 Cal.3d 489, 
494.) 
 
  Moreover, Plaintiff requests the Court to take judicial notice of a number of documents, 
but not of a Statement of Damages filed pursuant to CCP § 425.11 or Statement of Punitive 
Damages, filed pursuant to CCP § 425.115.  There is no indication these documents were filed 
or served on Defendant. 
 
  “Section 580 limits the amount of compensatory damages that can be awarded in 
a default judgment to the amount demanded in the complaint or stated in a statement of 
damages “required by Section 425.11,” and limits the amount of punitive damages that can be 
awarded in a default judgment to the amount stated in a statement of punitive damages 
“provided for by Section 425.115.” (Matera v. McLeod (2006) 145 Cal.App.4th 44, 60.) “Section 
585 also states that the amount awarded in a default judgment must not exceed the amount 
stated in the complaint, the statement of damages required by section 425.11, or the statement 
of punitive damages under section 425.115.” (Ibid.) 
 
 The notice requirement of CCP section 580 was designed to insure fundamental 
fairness.  (Becker v. S.P.V. Construction Co. (1980) 27 Cal.3d 489, 494.)  The purpose of these 
restrictions is to ensure that a defendant is given adequate notice of the amount of the judgment 
that may be entered against the defendant, as required by due process.  (Greenup v. 
Rodman (1986) 42 Cal.3d 822, 826.)  “A defendant who is denied adequate notice of the 
amount of the default judgment that may be entered against the defendant is effectively denied 
a fair hearing. [Citation.] A default judgment resulting from the denial of a fair hearing in this 
manner is void. [Citation.]” (Matera v. McLeod (2006) 145 Cal.App.4th 44, 61.) 
 
 “Section 580 is strictly construed ‘in accordance with its plain language’—‘a plaintiff 
cannot be granted more relief than is asked for in the complaint.’ [Citation.]   A default judgment 
greater than the amount specifically demanded in the complaint is void as beyond the court's 
jurisdiction.” (Airs Aromatics, LLC v. CBL Data Recovery Technologies, Inc. (2018) 23 
Cal.App.5th 1013, 1018.)  
 
 For this reason, the default judgment and default judgment addendum are set aside. 
The motion to set aside entry of default is denied as Defendant brought no basis for setting 
aside the entry of default.  Plaintiff may set a new prove-up hearing or submit a new Judgement 
package with the appropriate documentation..   
 
Plaintiff’s Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 452(d)(1) and 453(a), (b), Plaintiff requests the Court to 
take judicial notice of the following: 
 

1. Exhibit 1—March 8, 2019 Complaint filed against Defendant Mansel 
2. Exhibit 2—March 22, 2019 Proof of Hand Service of Complaint 
3. Exhibit 3—June 7, 2019 Request to Enter Default 
4. Exhibit 4—January 14, 2021 Request for Court Judgment and other documents 
5. Exhibit 5—January 27, 2021  Executed Judgment 
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6. Exhibit 6—February 24, 2021 Notice of Entry of Judgment 
  
The unopposed request is granted. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-00602 
CASE NAME: SEIDMAN VS WEINER 
HEARING ON MOTION TO/FOR ORDER TO CHARGE MEMBER'S INTEREST FILED 
BY GAIL SEIDMAN 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00602 
CASE NAME: SEIDMAN VS WEINER 
HEARING ON MOTION TO/FOR ORDER TO CHARGE MEMBER'S INTEREST FILED 
BY GAIL SEIDMAN 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-00827 
CASE NAME: DOE VS WEAMER 
HEARING ON MOTION FOR TERMINATING AND MONETARY SANCTIONS 
FILED BY EDWARD WEAMER 
* TENTATIVE RULING: * 
 
This is not a complex matter. The Court orders are not difficult to understand. 
 
Plaintiff is clearly not in compliance with several court orders, identified by the Defendant in the 
moving and supplemental papers. The matter could be dismissed based on the facts to date. 
However, this Court prefers that this matter is resolved on the merits, it possible. Nevertheless, 
the procedural issues and Court Orders must also be respected. The legal process cannot be 
abused. The Plaintiff’s ongoing position is unreasonable and she is encouraged to seek legal 
advice as the issues are easily corrected and she can easily reconsider and change her 
position. The Plaintiff is admonished to comply with and to bring herself into full compliance no 
later than 10/22/21. 
 
The motion is postponed to 11/12/21 at 9 a.m. solely to enable Plaintiff to seek legal advice and 
to reconsider her position. Plaintiff is to file a declaration showing her compliance with the 
Court’s orders, if any, no later than 10/17/21 with the Defendant’s reply due no later than 
11/5/21. Failing a showing of full compliance, it is very likely the case will be dismissed, with 
prejudice. 
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10.  TIME:  9:00   CASE#: MSC21-00910 
CASE NAME: JULIE TA  VS.  AARON DRUMMOND 
HEARING ON DEMURRER TO COMPLAINT of TA 
FILED BY AARON DRUMMOND 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer filed by defendant, Aaron Drummond, DBA Aaron’s 
Cabinetry (“defendant”) with respect to the first through fourth causes of action in plaintiff’s 
complaint. The demurrer is sustained as to the first cause of action, with leave to amend, 
and otherwise overruled. Any amended complaint shall be filed and served on or before 
September 27, 2021.  

Background  

Plaintiff, Julie Ta, was interested in renovating her kitchen and contracted with 
defendant, a licensed contractor for “Cabinet, Mill work and Finish Cabinetry.” (Complaint, ¶¶3, 
7, 25.) Defendant provided plaintiff with an invoice on October 29, 2019 for $19,139.85. (Id. at 
¶8.) The invoice required 50% of the amount to be paid up front and the rest upon “installation.” 
(Id. at ¶9.) The invoice indicated that the cabinetry would use Maple lumber. (Id. at ¶10.) Plaintiff 
was not provided with the contract or advisories required by statute. (Id. at ¶11.) She proceeded 
to pay $8,000 down payment and later an additional $5,000. (Id. at ¶¶11-12.) In both May and 
October 2020, defendant represented the cabinetry was completed and ready for installation. 
(Id. at ¶13.) On January 16, 2021, defendant partially installed the cabinetry and was scheduled 
to return in February after the countertops were installed. (Id. at ¶14.) The countertop installer 
noted defective work that would prevent installation of appliances. (Id. at ¶15.) On February 22, 
2021, defendant communicated that he could not come back to finish work because the 
fabrication of the cabinets was not complete and some goods had not arrived from Texas. (Id. at 
¶16.) Plaintiff has discovered that the defective work includes poplar being used instead of 
maple. (See id., ¶20.)  

Plaintiff filed this action on May 11, 2021, setting forth nine causes of action, including: 
(1) Breach of Contract; (2) Intentional Misrepresentation; (3) Negligent Misrepresentation, and 
(4) Violation of Home Improvement Contract Laws, among others. Defendant demurs to the first 
four causes of action. Notably, defendant requests the Court “strike” these causes of action, but 
this is not a motion to strike and the Court’s power does not encompass the authority to “strike” 
entire causes of action. Plaintiff has filed an opposition to the demurrer. 

Meet and Confer 

Defendant’s counsel’s efforts to meet and confer before filing this demurrer were 
insufficient. Counsel failed to engage in such efforts “in person or by telephone.” (Code Civ. 
Proc., §430.41(a).) However, failure to meet and confer in compliance with the statute is not a 
permissible basis for either sustaining or overruling a demurrer. Given the improbability that 
meeting and conferring in the correct format would change the results here, and because 
plaintiff does not argue such efforts would have been useful, the Court proceeds with its ruling. 

Judicial Notice 

Plaintiff requests judicial notice of the decisional and statutory law of this state, as well 

as the complaint in this matter. While unnecessary, the request is granted. (See Evid. Code, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   09/17/21 

 
 

- 12 - 

§ 451 ["Judicial notice shall be taken of the following: (a) The decisional, constitutional, and 

public statutory law of this state . . . .," emphasis added].) 

Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) In ruling on a demurrer, the court considers the face of the pleading 
attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

1. Breach (First Cause of Action)  

A. Uncertainty 

Defendant’s demurrer for uncertainty is essentially unsupported by any argument. 
The Court construes this as an admission on his part that uncertainty is not a ground on which 
the Court should sustain the demurrer. (See Rule of Court 3.1113.)  

In any event, uncertainty is a disfavored ground for sustaining a demurrer, and a 
demurrer for uncertainty will be sustained only when the pleading is such that the responding 
party cannot even discern what it must respond to. (Williams v. Beechnut Nutrition Corp. (1986) 
185 Cal.App.3d 135, 139.) The complaint here meets that low bar. The Court expects that any 
lingering issues can be illuminated through discovery. (Khoury v. Maly’s of Calif., Inc. (1993) 14 
Cal.App.4th 612, 616 [“demurrer for uncertainty is strictly construed, even where a complaint is 
in some respects uncertain, because ambiguities can be clarified under modern discovery 
procedures”].) 

B. Failure to State Sufficient Facts 

Breach of contract requires: (1) the existence of the contract, (2) plaintiff's performance 
or excuse for nonperformance, (3) defendant's breach, and (4) the resulting damages to the 
plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) A complaint must 
allege ultimate facts, rather than evidentiary facts or conclusions of law. (Krug v. Meeham 
(1952) 109 Cal.App.2d 274, 277.) Distinguishing ultimate facts from evidentiary facts and 
conclusions of law is often difficult and involves a matter of degree. (Burks v. Poppy 
Construction Co. (1962) 57 Cal.2d 463, 473.) 

Defendant’s objects to the complaint on the basis that it does not state sufficient facts 
to constitute a breach cause of action. Defendant asserts the parties to the contract aren’t 
identified, but they are. (Complaint, ¶25 [“JULIE and AARON'S CABINETRY entered into 
a contract”].) Defendant’s assertion that the damages and consideration are not sufficiently 
pleaded are similarly unavailing. These facts have been alleged. (See Complaint, ¶¶11-12, 
22-23.)  

However, the material terms of the contract are not sufficiently specified. While plaintiff 
states the amount demanded in defendant’s invoice ($19,139.85), and suggests that defendant 
agreed to perform certain services, the Complaint does not allege what the defendant agreed to 
do. Apparently defendant agreed to use maple lumber (see Complaint, ¶10), but the question 
remains for what purpose the wood was needed. Stating that plaintiff had an “interest” in 
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“renovating her home kitchen” (Complaint, ¶7), or that defendant was licensed “for Cabinet, Mill 
work and Finish Cabinetry” (Complaint, ¶3) does not sufficiently describe the agreement. While 
it seems likely that the agreed work included fabrication and installation of cabinets, plaintiff has 
not alleged this. 

The demurrer to the first cause of action is sustained for failure to allege sufficient facts, 
but plaintiff has leave to amend.  

C. Failure to Specify Whether Contract is Oral, Written or Implied by Conduct 

Defendant argues that plaintiff does not specify whether the alleged contract is written, 
verbal or implied. While the complaint makes reference to an invoice, plaintiff’s opposition to the 
demurrer argues the contract was oral. This inconsistency demonstrates the problem: it is not 
clear what sort of contract is alleged. The nature of the contract should be explicitly stated in 
the pleading.  

The demurrer is sustained on this grounds as well, with leave to amend.  

2. Intentional Misrepresentation (Second Cause of Action) and Negligent Misrepresentation 
(Third Cause of Action) 

A. Uncertainty 

Again as to the third and fourth causes of action, the demurrer for uncertainty is 
unsupported by any argument. The Court does not find these causes of action to be uncertain.  

B. Failure to State Sufficient Facts 

“The elements of fraud that will give rise to a tort action for deceit are: (a) 
misrepresentation (false representation, concealment, or nondisclosure); (b) knowledge of falsity 
(or ‘scienter’); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) 
resulting damage.” (Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974, 
internal quotation marks omitted; see also Civ. Code, §§ 1709-1710.) Negligent 
misrepresentation is similar, but the defendant may have honestly believed that the 
representation was true when made, without reasonable grounds for believing it was true. 
(Yellow Creek Logging Corp. v. Dare (1963) 216 Cal.App.2d 50, 57, internal citations omitted; 
see also SI 59 LLC v. Variel Warner Ventures, LLC (2018) 29 Cal.App.5th 146, 154.) 

Plaintiff has set forth these ultimate facts. (See Complaint, ¶¶30-47.) At a minimum, she 
alleges that defendant informed her that her cabinetry fabrication was completed when it was 
not. (Id., ¶¶16-17.) This is a specific misrepresentation of fact that plaintiff alleges she relied 
upon by “additional draws.” Further, plaintiff asserts a false promise was made with respect to 
the type of lumber to be used. (Id., ¶32.) While the title of the cause of action is 
“misrepresentation” and not “false promise,” the nature of a cause of action is determined by the 
facts pleaded and not by the title ascribed to it by the pleader. (See Quelimane Co. v. Stewart 
Title Guaranty Co. (1998) 19 Cal.4th 26, 38 ["[W]e are not limited to plaintiffs' theory of recovery 
in testing the sufficiency of their complaint against a demurrer, but instead must determine if the 
factual allegations of the complaint are adequate to state a cause of action under any legal 
theory.”]) 

Defendant’s argument that “[p]laintiff is impermissibly attempting to transform a breach of 
contract claim into a tort” (Memorandum of Points and Authorities, 4:16-17) ignores that "[the] 
same act may be both a breach of contract and a tort.” (Perry v. Robertson (1988) 201 
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Cal.App.3d 333, 340.) While damages available may differ depending on the merits of each 
theory, these issues are not relevant to whether a cause of action has been stated.  

The allegations in the complaint sufficiently set forth causes of action for intentional and 
negligent misrepresentation. The demurrer to the third and fourth causes of action is overruled.  

3. Violation of Home Improvement Contract Laws (Fourth Cause of Action) 

A. Lack of Standing 

Defendant argues plaintiff has no standing to enforce the Home Improvement Contract 
Laws referenced in the complaint. (See Memorandum of Points and Authorities, 6:12-17.) While 
a contractor’s failure to provide certain information in the contract may warrant “discipline,” (Bus. 
& Prof. Code, § 7159 (a)(5)), there is also support for plaintiff’s position that a private cause of 
action exists here. Business & Professions Code section 7160 provides that any person induced 
to enter into a home improvement contract in reliance on fraudulent representations may sue for 
a $500 penalty and attorneys’ fees, in addition to any damages sustained.  

The demurrer is overruled on the grounds that plaintiff lacks standing. 

B. Uncertainty and Failure to State Sufficient Facts 

The other grounds for the demurrer to the fourth cause of action are not supported by 
any discussion and are overruled. 

 
  

11.  TIME:  9:00   CASE#: MSC21-01059 
CASE NAME: GILMORE VS. MURRAY 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 

The application for a preliminary injunction is granted. Moving party has met his burden 

to show that preserving the status quo pending trial is warranted.  

Accordingly, cross-defendants, as well as anyone acting on their behalf, shall not take 

any action to remove William Murray from his position as managing member of BookFactory, 

LLC, or interfere or obstruct daily business of BookFactory, LLC, pending a final judgment or 

further Court order in this matter.  

A proposed order in accordance with this tentative ruling, along with the undertaking 

described below, shall be submitted to the Court no later than September 22, 2021. (See 

California Rules of Court, Rule 3.1150 (f).) 

Evidentiary Matters 

Murray’s request for judicial notice of the complaint and cross-complaint in this matter is 

granted. (Evid. Code, § 452 (d).)  

Murray’s first objection to the Declaration of Michael Balog is sustained for lack of 

foundation. His objections are otherwise not material to the disposition of Murray’s application 

and the Court therefore declines to rule on them. 
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Murray has filed extensive new evidence on reply, most of which should have been filed 

with the moving papers since the opposition arguments were consistent with the pleadings. 

The other evidence in the reply declarations is not particularly relevant. Since opposing parties, 

cross-defendants Andrew Gilmore and Michael Balog, have not had an opportunity to respond 

to the new evidence, the declarations have not been considered in this ruling. 

Background 

This management dispute between members of nominal defendant, BookFactory, LLC 

(“BookFactory”) arises following the divorce of one member, Andrew Gilmore, and his ex-wife’s 

“redemption” of membership units awarded to her in the course of the divorce. This 

“redemption,” which was not disclosed to members at the time, allegedly altered the ownership 

percentages and resulting control of the company. Moving party, defendant and cross-

complainant William Murray (“Murray”), alleges he acquired the majority share of the company 

upon the cancellation of the shares. He used his new position to adopt new operating rules, 

pursuant to which he proceeded to “dissociate” plaintiff and cross-defendant, Andrew Gilmore.  

Andrew Gilmore filed this action against Murray and Murray’s company, Pexium, LLC, 

for breach of fiduciary duty. He later also filed a related petition for in this Court (Case No. N21-

1410) for an order allowing him to inspect the books and records of BookFactory. Around the 

same time, between July 26 and August 6, 2021, several of the BookFactory members signed a 

“consent” document that Murray should be removed as manager and replaced with members 

Michael Balog and Richard Sheppard. (See Andrew Gilmore Decl., Ex. Q; Michael Balog Decl., 

Ex. 10.) The validity of that document depends (at least in part) upon the validity of the ex-wife’s 

above-mentioned “redemption.” 

On August 24, 2021, Murray cross-complained for declaratory and injunctive relief 

against Andrew Gilmore, Michael Balog, and Richard Sheppard. A restraining order was issued 

on an ex parte basis, preventing Murray’s removal and any interference with the daily operations 

of BookFactory pending hearing on the preliminary injunction. Murray now seeks to extend the 

injunction through the time of trial.  

Andrew Gilmore and Michael Balog have both filed oppositions, essentially arguing that 

there was never any valid “redemption” of membership units since Andrew Gilmore, and not his 

ex-wife, owned the membership units. 

Discussion 

The general purpose of a preliminary injunction is to preserve the status quo pending a 

determination on the merits of the action and the granting or denial of a preliminary injunction 

does not amount to an adjudication of the ultimate rights in controversy. (Jamison v. Department 

of Transportation (2016) 4 Cal.App.5th 356, 361.) A court evaluates two interrelated factors 

when deciding whether to issue a preliminary injunction. “The first is the likelihood that the 

plaintiff will prevail on the merits at trial.” (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 

286.) The second is the interim harm that the party seeking the injunction will suffer if relief is 

denied, compared to the harm to the opposing party if granted. (Cohen, supra.) “The trial court's 

determination must be guided by a ‘mix’ of the potential-merit and interim-harm factors; the 
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greater the […] showing on one, the less must be shown on the other to support an injunction.” 

(Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

1. Success on the Merits  

In his moving papers, Murray focuses on the validity of the 2018 transaction between 

Andrew Gilmore’s ex-wife, Patricia, and BookFactory, wherein membership units were 

"redeemed” by Murray in his capacity as manager, resulting in his majority ownership. 

The oppositions contend that Patricia had no ability to forfeit control over the membership units 

since the units did not belong to her—just an economic interest in them. Both sides present 

examples of references in documents related to ownership of the units versus a limited 

“economic interest.” 

It is true that nothing specifically provided Patricia the right to redeem her interest, 

but nothing obviously prohibited redemption either. At this point, the Court simply notes that, 

in the division of an “economic” interest from a “membership” interest, ambiguity was created. 

The redemption may turn out to be improper, as asserted in the opposition papers, but the 

effects of any invalidity are unclear. Though not guaranteed, Murray could ultimately prevail on 

the merits.  

2. Interim Harm 

In discussing potential harm if no injunction is issued, Murray contends that he is 

responsible for managing daily operations of BookFactory and that the jobs of approximately 

30 people could be in jeopardy if he is not allowed to continue in this role. The opposition 

documents do not effectively refute Murray’s responsibility for BookFactory’s daily operations, 

or demonstrate that any harm to operations would come from permitting his continuation 

as manager.  

Independent of this ruling, Murray will continue to be bound by his fiduciary duties to the 

company and members and any loss in value based on his breach would be remediable through 

an award of economic damages. However, monetary relief would not protect the jobs of the 

employees relying on the successful operation of the company.  

While Andrew Gilmore contends that the harm is to BookFactory, not Murray, 

it is not clear that the harm is wholly irrelevant to the Court’s determination. Notably, harm to 

BookFactory would also harm Murray as owner of a significant portion of the membership 

interests.  

Michael Balog contends in his opposition that the “status quo” is the new management, 

Michael Balog and Richard Sheppard, as set forth in the “consent” document signed in late July 

/ early August. For that document to validly represent the majority of interests in BookFactory, 

Patricia’s stock redemption must be determined to be invalid, at a minimum. That issue will be 

determined in the course of these proceedings, and enforcement of the consent document 

is premature. 

Murray has shown the threat of irreparable injury in the form of risking BookFactory’s 

smooth continued operations. After carefully weighing the evidence, and considering both the 
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likelihood that Murray will prevail on the merits and the relative interim harm to both sides, the 

Court finds that a preliminary injunction is an appropriate remedy. (See Robbins v. Superior 

Court (1985) 38 Cal.3d 199, 206; Heyenga v. City of San Diego (1979) 94 Cal.App.3d 756, 

759-760.) 

3. Undertaking 

Michael Balog requests the bond be set at $1,000,000 since the injunction could allow 

Murray to take actions that would render the membership units valueless. Murray argues there 

should be no undertaking whatsoever, but an undertaking or cash deposit is mandatory. (Code 

Civ. Proc. §§ 529, 995.710.) Neither side submitted appropriate evidence. The undertaking is 

set at $500,000. 

 

  

12.  TIME:  9:00   CASE#: MSC21-01339 
CASE NAME: BARKER VS. PANDA RESTUARANT GROUP 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT PER CCP 425.16 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 
Continued to September 24, 2021 at 9:00 a.m. 
 

  

13.  TIME:  9:00   CASE#: MSC21-01339 
CASE NAME: BARKER VS. PANDA RESTUARANT GROUP 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGE ALLEGATION FROM COMPLAINT 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 
Continued to September 24, 2021 at 9:00 a.m. 
 

  

14.  TIME:  9:00   CASE#: MSC21-01339 
CASE NAME: BARKER VS. PANDA RESTUARANT GROUP 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 
Continued to September 24, 2021 at 9:00 a.m. 
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15.  TIME:  9:00   CASE#: MSL20-03142 
CASE NAME: BLACKHAWK MEADOWS HOA VS. EVANS 
HEARING ON PLTF'S EX PARTE APP FOR OSC RE: CONTEMPT FOR WILLFUL 
VIOLATION OF A COURT ORDER 
* TENTATIVE RULING: * 
 
The parties and anyone with settlement authority are ordered to appear at a mandatory 
settlement conference at 2 p.m. on Friday 9/17/21. 
 
In the event that this matter does not settle, the OSC will be set for an evidentiary hearing on the 
disputed facts on Monday 11/8/21 at 1.30 p.m. 
 

  

16.  TIME:  9:00   CASE#: MSN21-1449 
CASE NAME: IN RE: TANIA ROBINSON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

17.  TIME:  9:00   CASE#: MSN21-1459 
CASE NAME: IN RE: SHARELLE ROBINSON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

18.  TIME:  9:01   CASE#: MSC19-01479 
CASE NAME: BEAUCHESNE VS BOSKOVICH 
HEARING ON MOTION TO/FOR FAILURE TO COMPLY WITH ORDER ON MTN TO 
TRANSFER FILED BY SAKET BHATIA, THEOS MEDICAL SYSTEMS, INC., 
* TENTATIVE RULING: * 
 
This Court previously heard and granted a motion to transfer this case to Santa Clara County 
on March 5, 2021. The order granting the motion to transfer was filed on April 6, 2021. At the 
conclusion of that order, the Court noted that the case would not be transferred out until after 
June 10, 2021 to allow time for any writs and for Plaintiff to pay sanctions to attorney Boskovich 
as well as any transfer fees.  On July 26, 2021, Defendants filed this motion to dismiss under 
CCP§ 339 on the ground that Plaintiff failed to pay the requisite fees and costs. 
 
On 8/25/21 Plaintiff sought to continue the 9/10/21 hearing. That request to continue was granted 

and the hearing was re-scheduled for 9/17/21 at 9 a.m. Thereafter, on 9/7/21 Plaintiff filed 

“Objections to hearing on September 17, 2021” (hereafter referred to as the objection).  

The objection is difficult to understand, however, the gravamen of the objection seems to be that 

this Court should not be hearing this matter because of the Judge’s alleged conduct in another 
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case.  In that other case, Plaintiff asked the civil filing records clerk for copies of documents in 

that other case, after it was transferred to Santa Clara County.  Apparently, while this Court was 

away on a vacation, the Plaintiff asked this Court to assist him (in that other case) in getting the 

copies which he claims was difficult to obtain. However, in the objection (and since then) Plaintiff 

fails to mention that (in hat other case) he received all of the requested documents from the clerk’s 

civil record’s office on 9/7/21- the very same day he filed the objection. All judges are obligated to 

preside over all assigned cases unless disqualified. This objection does not raise any genuine 

disqualification issues and the Court will continue to preside over this case. The objection 

is overruled. 

Plaintiff, a lawyer, knows how to file a challenge for cause. To the extent that Plaintiff’s “objection” 

could conceivably be construed as another challenge for cause under CCP § 170.1 it is hereby 

stricken, for the following reasons: First, it is not verified as required; Second, it was not served 

on the Court as required; Third, it is untimely on its face, is conclusory and has no merit, and 

finally, it relates to another case that was transferred to Santa Clara county and that other case is 

now pending there. CCP § §170.3 (c)(1) and (4), 170.4(b). 

The moving parties request for sanctions for having to file this motion, is factually and legally 

justified, given the history and circumstances causing this motion, as stated in the moving and 

reply papers. Further, the amount sought is fair and reasonable. The Plaintiff is ordered to pay an 

additional amount of $1705.10 to Anthony Boskovich Esq. forthwith. This amount may be adjusted 

upwards or downwards, in the event that the ruling is timely contested, to account for any 

necessary preparation and attending the hearing and/or for any changes to the tentative ruling. 

CCP § 339 requires that a motion to dismiss for failure to pay transfer fees is brought by a duly 

noticed motion by any party. (See CCP § 399(a) [providing in part that after a transfer motion has 

been granted “[i]f those costs and fees are not paid within 30 days after service of notice of the 

transfer order, … the court on a duly noticed motion by any party may dismiss the action 

without prejudice[.]”)  

In an order dated 6/22/21 the court, in pertinent part, noted that “…..the matter will be transferred 

to Santa Clara County under the 4/6/21 order as soon as the requisite fees and costs are paid 

pursuant to CCP Section 399 (a) and 396b.” According to the allegations from the Defendants 

moving papers, these fees and costs remain unpaid. Plaintiff has not disputed those allegations 

except to claim, without reason, that the fees and costs are not yet due.  Defendants seek an order 

dismissing the case and an order that no new case be filed until these fees and costs are paid. 

The motion to dismiss is granted. This dismissal is “without prejudice to the cause on the condition 

that no other action on the cause may be commenced in another court before satisfaction of the 

court's order for costs and fees.” (CCP § 399(a).) 

In the event that this ruling is timely contested, the hearing will be conducted by Zoom 

at 10.30 a.m. on 9/17/21, provided the parties have reliable access to video and audio functions 

on their computer. See link below: 

https://www.zoomgov.com/j/1600230787?pwd=ZmZaRklSMWRoWk1RRzBuSXR3TTdZQT09 

https://www.zoomgov.com/j/1600230787?pwd=ZmZaRklSMWRoWk1RRzBuSXR3TTdZQT09
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Meeting ID: 160 023 0787 

Passcode: 554234 

In the event that one or more parties inform the clerk (and the other parties) before 4 p.m, today 

that they do not have reliable Zoom access, the hearing will take place in person at the Courthouse 

at 10.30 a.m. on 9/17/21. Regardless, both sides will be entitled to have the proceedings reported 

by a court reporter as long as the usual process is followed. If the video or audio in the Zoom 

hearing is interrupted for technical reasons, the hearing will be completed at the courthouse, in 

person, at 1.30 p.m. on 9/17/21. 

 

  

19.  TIME: 10:00   CASE#: MSC17-00640 
CASE NAME: GRANT VS. BARNUM 
COURT TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
Trial date vacated.  Case settled per Atty. Vencill’s 9/9/21 email. 
 

  

20.  TIME: 10:00   CASE#: MSC20-01512 
CASE NAME: MITCHELL VS. KEITH 
COURT TRIAL - SHORT CAUSE / 2 DAY(S) 
* TENTATIVE RULING: * 
 
Trial dropped by Court per minutes of 9/8/21.  
 

 

21.  TIME: 10:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENT 
JURY TRIAL - LONG CAUSE / 10 DAY(S) 
* TENTATIVE RULING: * 
 
Trial continued to 12/17/21 at 10:00 a.m. in Dept. 07. 
 

ADD-ONS 

22.  TIME:  9:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON MOTION TO COMPEL DEFENDANTS RESPONSE TO PLAINTIFFS REQ. 
FILED BY LYUDMILA LINETSKAYA, REGINA LINETSKAYA 
* TENTATIVE RULING: * 
 
Continued to 10/29/21 at 9 a.m. 
 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   09/17/21 

 
 

- 21 - 

23.  TIME:  9:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITIONS 
FILED BY LYUDMILA LINETSKAYA, REGINA LINETSKAYA 
* TENTATIVE RULING: * 
 
Continued to 10/29/21 at 9 a.m. 
 

 

 


